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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. In a case where the evidence permitted the logical in- 
ference that appellant was at the scene of the crime driving the 
get-away car, was not the case properly submitted to the 
jury? 

2. In a case where the jury had heard argument that. the 
Government had not proved beyond a reasonable doubt that. 
the crime which occurred was robbery because evidence of the 
element of forcible taking was unpersuasive, and where there 
was sufficient evidence to sustain a conviction of grand larceny, 
did not the judge properly instruct the jury on that charge? 
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Argument: 
I. The case was properly submitted to the jury_..-.---------- 
II. The court properly instructed the jury on grand larceny..... 
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COUNTERSTATEMENT OF THE CASE 


An indictment filed April 2, 1962, charged appellant, Willis 
Campbell, and Clarence Simms with robbery (J.A.1). A jury 
convicted them of grand larceny (Tr. 1159). Judgment and 
Commitment filed June 15, 1962, sentenced appellant to three 
to ten years imprisonment (J.A. 4-5). Appellant filed his 
Notice of Appeal June 22, 1962 (J.A.6). 

On Monday, February 5, 1962, at 9:00 A.M., Clarence Simms, 
of 205 Ascot Place, N.E., was driving the two-tone blue 1955 
Oldsmobile, with District of Columbia license plate PV-273, 
belonging to Mrs. Doris Mathis (Tr.. 31, 37-38). The car had 
been having mechanical trouble (Tr. 34-36). About 9:30 A-M., 
(Tr. 80, 124) Stanley Greenberg and Patricia Offshaney saw 
Simms in the Buckingham Super Market (Tr. 79, 125), which 
is in the 1300 block of Rhode Island Avenue, N.E. (Tr. 67), 
and part of the Brentwood Shopping Center in Northeast 
Washington (Tr. 244). Near 10:00 A.M. (Tr. 190-194, 78, 113- 
117, 245, 803) Kenneth Jones, the driver for Buckingham Super 
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Market was taking $18,446.02 to the Bank of Commerce 
in the 400 block of Rhode Island Avenue, NE. (Tr. 69, 116). 
It was his second trip that morning, to the bank to make a de- 
posit (Tr, 113, 194), The money was in a paper beg, the kind 
used for bagging items in a grocery store (Tr. 115). Mr. Jones 
had put the money: on the seat over by the door en the right- 
hand side of the Volkswagen truck he was driving (Tr. 199). 

Mr. Jones testified that a, blue and white car pulled close 
to him and cut in on him forcing him to slow down and run 
into another car. He then opened the deer of the wagon to 
get out, and then a man came up and pointed a gun at his 
head. The man, without saying a word, tried to get in the 
wagon, but stipped. As he slipped, Mr. Jones grabbed onto 
the gun which fell on the floor of the wagon. There was a 
scuffle in which Mr. Jones got some injuries. He discovered 
the package with the money missing when a bystander, Aubrey 
Jasper, picked him up from the street and Jaid him across the 
seat of the Volkswagen truck. (Tr. 199-204). Mr. Jones 
could not identify the defendant Simms as the gunman (Tr. 
205), but noted the similarity of Simm’s mustache to the gun- 
man’s (Tr. 207). 

At the time of the incident, Aubrey Jasper, a fireman on his 
day off, was standing on the northwest corner of 10th Street, 
and Rhode Island Avenue. He heard a noise and looked in 
its direction. In the 1000 block of Rhode Island Avenue, he 
saw a man with 9 brown paper bag in his hand walk away 
from the side of the Buckingham Market. Volkswagen truck and 
get into a car which rolled up, a 1955 two-tone Oldsmobile, 
with D, C. license plates PV-273. The Oldsmobile drove 
off and Mr. Jones fell out of the passenger side of the Volks 
wagen, so Mr. Jasper picked him up and laid him on the front 
seat of the Volkswagen truck. He went toa nearby house and 
phoned the police. Mr. Jasper saw two people in the car. The 
defendant, Simms looked like the man he saw. The man he 
saw was about six feet tall, brown skinned, and wore a cap with 
a visor and earflaps, with the flaps not down, @ dark jacket, 
and grey pants. He did not. see any ynusval substance on his 
face. (Tr. 243-254.) 
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Nearby, that same morning, Ulysses Duncan of 267 Ascot 
Place, N.E.;. was in front:of his house at approximately: 10:00 
AM. He was checking-the battery.of his:car because the car 
would not start. Between five and ten minutes after 10:00 
A-M., he heard a noise at the intersection of Second and Ascot 
Place. To him “it sounded like a car‘either with no brakes.or 
making a, whining noise with wheels about to turn into the 
street or turning the corner.” He looked up and saw the 1955 
two-tone Oldsmobile with D.C. license plates PV-273 stop and 
park one car behind his. Tr. 332-337.) The two men in thecar 
got out of the car and walked up to the porch of 205 Ascot 
Place (Tr. 341-344). He recognized one of the men enough 
to say it was the defendant, Simms (Tr. 339, 387). The other 
person wore a beige three-quarter length coat (Tr. 340) and 
resembled the defendant, Campbell (Tr. 378). Mr. Duncan 
said Campbell was of the same general description (Tr. 391). 

‘In the alley between 205 Ascot Place, N_E. and 220 Adams 
Street, N.E., Ollie Dulaney was working on the brakes of his 
car. Between 9:30 and 10:15 he saw the 1955 Oldsmobile 
parked on Ascot Place when he drove his car around the block. 
Between 9:50 and 10:15 he was sitting on the floorboard 
working on his brakes, with his wife standing by the car door, 
when Campbell, wearing a brown coat, came to the car and 
twice asked Mr. Dulaney whether he fixed transmissions, and 
then walked away. (Tr. 397-408.) 

Mrs. Dulaney saw Campbell and Simms coming down the 
alley from Second to Third Streets about 10:07 or 10:08. 
Simms had a brown paper grocery bag in his hands. Campbell 
had on a brown overcoat, and she heard Campbell twice ask 
her husband whether he fixed transmissions. (Tr. 447-455.) 

About 10:30 A.M., George Young, Campbell’s landlord, had 
to let Campbell into his house at 2605 12th Street, N-E. 
Campbell told Mr. Young he had misplaced his keys, Campbell 
was perspiring. Mr. Young asked him why, and Campbell 
said he had been drinking the night before. He then went 
to his room. (Tr. 513-516.) 

A search of Simms’ apartment at 205 Ascot Place, N-E., un- 
covered Campbell’s keys. (Tr. 529, 585, 592,601, 789.) Other 
items included sunglasses, a black leather cap, and a black 
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leather and cloth jacket.” (Tr. 530-532.). The keys to Doris 
Mathis’s Oldsmobile-were recovered from Simms personally and 
given to Mrs. Mathis. (Tr. 65-66, 526-528.) 

Campbell testified:that at the time of the crime he was at 
the Civil Service Commission and it was after ten o'clock when 
he arrived at the Brentwood Shopping Center (Tr. 714-715). 
He was wearing a brown three-quarter length coat (Tr. 766). 
He acknowledged that the sets of keys found in Simms 
apartment were his (Tr. 789). His explanation was that he 
had left them in a three-quarter length, eggshell white trench 
coat he wore the night before, and which Simms had picked up 
off his front porch to take to the dry cleaner’s sometime after 
9:00 A.M. the day of the crime (Tr: 791-792). Jack Couser, 
an employee at the Buckingham Super Market, testified that 
he saw Campbell at the Market about 10:25 A.M., which was 
the time he answered a phone call from Barnett Yoselowitz (Tr. 
$29-830, 834). Mr. Yoselowitz testified that the phone call he 
made was about 10:30 A.M. (Tr. 836-841). 


STATUTES AND RULES INVOLVED 
Title 22, District of Columbia Code, Section 2901 provides: 


Whoever by force or violence, whether against resist- 
ence or by sudden or stealthy seizure or snatching, or by 
putting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more 
than fifteen years. ; 

Title 22, District of Columbia Code, Section 2201 provides: 

Grand larceny—Order of restitution Whoever shall 
feloniously take and carry away any property of value of 
$100 or upward, including things savoring of the realty, 
shall suffer imprisonment for not less than one year nor 
more than ten years. 

Rule 30, Rules of Criminal Procedure, provides: 

At the close of the evidence or at such earlier time 

during the trial as the court reasonably directs, any 
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party may file written requests that the court instruct. 
the jury on the law-as set forth-in the requests: At the 
same time copies of such requests shall be furnished to 
adverse’ parties. The court shall inform counsel of its 
proposed action upon the requests prior to their argu- 
~ ments to the jury, but the court shall instruct the jury 
after the arguments are completed. No party may as- 
“sign as error any portion of the charge or omission there- 
from unless he objects thereto before the jury retires to 
consider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection. Op- 
portunity shall be given to make the objection out of 
the hearing of the jury. 
Rule31(c), Rules of Criminal Procedure, provides: 

(c) Conviction of Less Offense. The.defendant may. 
be found guilty of an offense necessarily included in the 
offense charged or of an attempt to commit either the 
offense charged or an offense necessarily included 
therein if the attempt is an offense. 


SUMMARY OF ARGUMENT 


The question of appellant Campbell’s guilt was properly sub- 
mitted to the jury. Campbell’s presence in the alley behind 
Simms’ house a short time after the crime forged the final per- 
suasive link in a chain of circumstances permitting an infer- 
ence by the jury that Campbell drove the get-away car from the 
scene of the crime. 

The judge properly instructed the jury on grand larceny as 
he had permitted counsel for Campbell’s co-defendant to argue 
that the government’s evidence was unpersuasive and one of 
the elements of the offense of robbery. was not proved beyond 
areasonable doubt, the element of a forcible taking. Appellant 
did not object to the instruction, so Rule 30, Fed. R. Crim. P. 
precludes his now assigning it as error. In any case there is no 
error, for larceny is a lesser included offense under a robbery 
indictment, and the evidence in the case was sufficient to sup- 
port a grand larceny conviction if the jury had a reasonable 
doubt whether there was a forcible taking of the money. 
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ARGUMENT 
I. The case was properly submitted to the jury 


The Court had te deny appellant's motion for judgment of 
acquittal, for on such a mation the government is entitled to 
every legitimate inference which may he derived from the evi- 
dence, Curley v. United States, $1 U.S. App. D.C. 389, 160 
F. 2d 229 (1947); and the jury verdict must be sustained if 
there ig substantial evidence, taking the view most favorable 
te the government to support it. Glasser v. United States, 315 
TS. 60, 80 (1942); Mortan v. United States, 79 U.S. App. D.C. 
329, 147 F. 2d 28 (1945), cert. denied, 324 US. 875. The legiti- 
mate inference from the evidence was that Campbell drove the 
getaway car for Simms, his co-defendant. Though Camphell 
was not identified at the scene of the crime, the cireumstances of 
his being seen with Simms a very short time after the crime, 
with Simms apparently in possession of the proceeds of the 
crime, was sufficient evidence from which a jury could conclude 
Campbell was guilty as charged. Cf. Bullock v. United States, 
$1 US. App. D.C. 271, 157 F. 2d 702 (1946). 

The evidence was sufficient to show that: two men com- 
mitted the crime between 9:50 and 10:00 a.m.; Simms was one 
of them: the two men got away in 2 1955 two-tone Oldsmobile 
with mechanical trouble; shortly after the crime, about 10:05 
a.m., the Oldsmobile sped around a corner from the direction 
of the scene of the crime, and stopped in front of Simms’ house 
which was close to the scene of the crime; the two men, one 
being Simms and one fitting Campbell’s description, got out 
of the car and went into Simms’s house through the front door; 
between 10:07 and 10:15, Campbell and Simms were in the 
alley behind Simms’s house; they were walking in a direction 
away from Simms’s house; Simms carried a brown paper bag. 
Campbell paused to ask Simms’s neighbor whether he fixed 
transmissions before going on down the alley with Simms. It 
was logical for the jury to infer from that evidence that Camp- 
bell was the same man who got out of the Oldsmobile in front of 
Simms’s house, and was, in turn, the man who drove the car 
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when the crime occurred.’ The evidence reasonably permitted 
a verdiet of guilty, se the decision was for the jury to make, 
Curley v. United States, 81 U.S, App. D.C. at 307. Tt could 
decide whether Campbell was not in the alley nor at the scene 
of the crime as he testified, or whether he was the man seen 
in the alley and was logically the driver of the get-away car. 


¥f. The court properly instructed the jury on grand larceny 


Simms’ defense counsel announced in his opening statement 
that he intended to show that there was no forcible taking of 
the money from Mr. Jones (Tr. 626-627), and argued this 
theory of the case to the jury in closing argument. His argu- 
ment was that Mr. Jones’s long friendship with Campbell and 
the variance of Mr. Jones’s description of the gunman with 
the description by Mr. Jasper required the jury to have a, rea- 
sonable doubt that there was arobbery. (Tr. 1023-1025.) As 
the jury was being persuaded that from all the evidence they 
had to have doubt that there was a forcible taking, it was 
appropriate for the trial judge to instruct the jury on the 
lesser offense of grand larceny (Tr. 1129). Appellant’s coun- 
gel did not object to the instruction, and merely had the court 
make it clear to the jury that its theory of the case was not 
that it was grand larceny (Tr. 1147). The jury was aware that 
appellant’s theory was alibi (Tr. 1132). 

As appellant. did not object to the instruction, he may not 
naw claim it was error to give it. Rule 30, Fed. R. Crim. P. 
provides in part: 

No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before 
the jury retires to consider its verdict. * * * 

2 Appeltant, in his brief, would have it appear that the government placed 
great reliance on a fingerprint of Campbell's to show he drove the get-away 
ear. The transcript makes it clear that government counse) argued that 
the fingerprint was one more piece of evidence which could bring the whole 
picture into focus (Tr. 1008). The same might be said about the keys which 
Campbell admitted having had about 9:00 a.m., and which were found in 
Simms’ apartment after the robbery, and about the fact that Doris Mathis’s 


car had mechanical trouble, and Campbell asked Mr. Dulaney, shortly after 
the robbery, whether he fixed transmissions. 
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There is no reason to relax thatrule in this case. See Pitts v- 
United States, 99 US. App. D.C: 63, 237.F..2d 217.1958) ; 


Pratt v. United States, 96 US. App. D.C. 184, 225 F..2d,23 
(1955); Villaroman. v. United States, 87 U.S. App. D.C. 240, 
184. F.2d 261 (1950). 

Larceny is a lesser included offense under ® robbery indict- 
ment. Lamore v. United States, 78 U.S. App. D.C. 12, 136 
F. 2d 766 (1943). A defendant may be found guilty of any 
offense necessarily included in the crime charged in the indict- 
ment, so long as there is evidence to justify an instruction on the 
lesser offense. Rule 31(c), Fed. R. Crim. P. Goodall v. United 
States, 86 US. App. D.C. 148, 180 F. 2d 397 (1950). In the 
instant case there was evidence sufficient to sustain a conviction 
for grand larceny as well as robbery. There was sufficient 
evidence that Campbell and Simms unlawfully took the 
$18,446.02 which belonged to the Buckingham Super Market. 
The evidence which convinced the jury that Simms and Camp- 
bell took the money has been discussed above. The testimony 
of Stanley Greenberg (Tr. 67-79) and William Cheseldine 
(Tr. 112-118) provided evidence of whose money it was, how 
much there was of it, and that it was taken against the pro- 
prietary interest of the Buckingham Super Market. 

The verdict of grand larceny shows that the evidence proved 
to the jury a series of events, part of which it believed, estab- 
lishing the lesser offense but not the greater. Cf. Tanstmore v. 
United States, No. 17,245, decided December 20, 1962. The 
verdict shows the jury rejected appellant’s defense of alibi, and 
also that it had a reasonable doubt whether there was a 
forcible taking of the money. The particular facts of this case 
which permitted counsel for appellant’s co-defendant to argue 
there was no forcible taking, did not diminish the persuasive- 
ness of the evidence that Simms and Campbell were the ones 
who got the profit from the crime. The jury decided the case 
accordingly. 
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Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Davip C. ACHESON: 
United States Attorney. 
Frank Q. Nzsexzr, 
Tm Morrey, 
Max FRrescoin, 
Assistant United States Attorneys. 


